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message from the interim dean

Treat opponents respectfully,
in law and politics
The following is excerpted from
the dean’s remarks to graduates at
Commencement on May 21.

I

• • •

t is presidential campaign season,
a time that always offers much to
ponder for someone who, like
me, plows the fields of election
law. This year, a theme has begun to
emerge on the campaign trail – the
theme of fraud, and its close cousin, the
insistence that elections have been, or
will be, “stolen.”
From the right, the claim was
made very early, following the Iowa
caucus, which on the Republican side
was won by Sen. Cruz. Almost
immediately, Mr. Trump declared on
Twitter: “Ted Cruz didn’t win Iowa,
he illegally stole it.”
From the left, following a string of
Democratic primary wins by Hillary
Clinton, the actor Tim Robbins tweeted
that the “election is being stolen” from
Democratic presidential candidate
Bernie Sanders. More recently, Mr.
Trump has made a related claim: that
the rules of the game are “rigged.”
Now, none of these claims has any
merit. Every serious investigation shows
that voting fraud is trivial in the United
States. And complaints about rules on
the ground that they reward some kinds
of achievements more than others rest
on a profound misunderstanding of
what rules are and how they operate.
But what really interests me about
these claims is not their substance, but
why someone would make them in the
first place.
Those who shout fraud, theft and
system-rigging ignore an obvious and
much more plausible explanation for
the election results: that more Iowa Republicans prefer Cruz to Trump, that
more Democrats prefer Clinton to
Sanders, or even that more Republicans
nationwide might prefer not-Trump to
Trump. Yet those who insist on attribut-

“ Anyone who dismisses
opposing arguments out of
hand will end up capable of
persuading only those who
already agree – not much of
an accomplishment.”
– Interim Dean
James A. Gardner

ing the results to fraud and malfeasance
rule these explanations out of bounds.
What seems to be happening increasingly in our politics is that some
people refuse to acknowledge the possibility that others – sometimes large
numbers of others – might actually
disagree with them. How, after all,
could anyone possibly disagree with
the self-evident truths to which I subscribe? Therefore, if my candidate loses
a primary, or the nomination, the only
remaining possibility is that the election was stolen by improper and
fraudulent means.
This breakdown in civic respect and
understanding poses, I think, a serious
danger to democracy, and it worries me.
But I want to leave the politics aside now,
and instead suggest some useful lessons
that this phenomenon offers to lawyers.
In law, people disagree all the time.
Sometimes, to be sure, those disagreements are driven by little more than
strategic positioning. But just as often,
those disagreements can be genuine.
Lawyers do themselves no favor by refusing to take seriously their opponents’ arguments.
The lawyer’s job is persuasion. Anyone who dismisses opposing arguments
out of hand will end up capable of per-

suading only those who already agree –
not much of an accomplishment. A
good lawyer always anticipates the judge
or jury may think differently. To persuade such a decision maker, one must
carefully and thoughtfully engage arguments made by the other side – that is,
one must pay those arguments sufficient
respect to take them apart, see what
makes them tick, and then find and exploit their weaknesses.
Likewise, good lawyers don’t dismiss
adverse outcomes as “stolen” or the result of some kind of “bias” or “rigging.”
Lawyers must remain always open to the
idea, however painful to contemplate,
that on any given occasion the other side
simply had the better case. Neither law
nor politics can remain civil if we do not
presume that our antagonists are reasonable people with creditable ideas that
demand engagement.
• • •
Please stay in touch; I’d be very grateful to hear your thoughts and concerns.
With all best wishes,
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